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E n g i n e e r s '  

DIGEST: 

Brooks  A c t  p r o c e d u r e  f o r  s e l e c t i n g  
a r c h i t e c t u r a l  o r  e n g i n e e r i n g  f i r m s  does 
n o t  apply t o  a p r o c u r e m e n t  where  t h e  
prime c o n t r a c t o r  i t s e l f  does n o t  have  t o  
be a n  e n g i n e e r i n g  f i r m  t o  p e r f o r m  t h e  
c o n t r a c t  s u c c e s s f u l l y ,  e v e n  though pro- 
f e s s i o n a l  e n g i n e e r s  w i l l  be used  t o  per- 
form p a r t  of t h e  work. 

The A s s o c i a t i o n  o f  S o i l  and F o u n d a t i o n  E n g i n e e r s  
( A S F E )  p r o t e s t s  t h e  D e p a r t m e n t  o f  t h e  I n t e r i o r ' s  u s e  
o f  s t a n d a r d  c o m p e t i t i v e  p r o c e d u r e s  t o  s e c u r e  s o i l  
b o r i n g  s a m p l i n g  and t e s t i n g  needed  to p r o v i d e  t h e  
S t a t e  of Oh io  w i t h  r ecommenda t ions  a b o u t  s t a b i l i z i n g  a 
s i t e  known a s  t h e  Wiedemeyer e a r t h s l i p .  I n t e r i o r  
awarded t h e  c o n t r a c t  u n d e r  f o r m a l l y  a d v e r t i s e d  so l ic i -  
t a t i o n  N o .  K5120136 t o  t h e  l o w  ( $ 1 8 , 7 1 6 )  r e s p o n s i v e ,  
r e s p o n s i b l e  b i d d e r .  ASFE c o n t e n d s  t h a t  t h e  s e r v i c e s  
s h o u l d  h a v e  b e e n  s e c u r e d  t h r o u g h  t h e  special  proced- 
u r e s  p r e s c r i b e d  i n  t h e  Brooks  A c t  f o r  t h e  F e d e r a l  
G o v e r n m e n t ' s  p r o c u r e m e n t  o f  p r o f e s s i o n a l  a r c h i t e c t -  
e n g i n e e r  ( A - E )  s e r v i c e s .  41 U.S.C. § 541  e t  9. 
( 1 9 7 6 ) .  The a c t  d e c l a r e s  i t  t o  be F e d e r a l p o l i c y  to  
i s s u e  p u b l i c  announcemen t s  o f  a l l  r e q u i r e m e n t s  f o r  A-E 
s e r v i c e s  and  t o  n e g o t i a t e  c o n t r a c t s  f o r  t h e  s e r v i c e s  
on  t h e  b a s i s  of d e m o n s t r a t e d  competence  and  q u a l i f i c a -  
t i o n s ;  t h e  p r o c e d u r e s  do n o t  i n c l u d e  pr ice  competi- 
t i o n .  

We d e n y  t h e  protest .  

The c l ea r  major i ty  o f  t h e  a c t u a l  c o n t r a c t  work,  
d e s c r i b e d  i n  s e c t i o n s  1 and 2 o f  t h e  s o l i c i t a t i o n  
s p e c i f i c a t i o n s ,  i n v o l v e s  d r i l l i n g ,  i n s t a l l i n g  p i e z o -  
meters ( i n s t r u m e n t s  for m e a s u r i n g  p r e s s u r e ) ,  and  col-  
l e c t i n g  s o i l  and  r o c k  samples. ASFE does n o t  s u g g e s t  
t h a t  these e f f o r t s  c o n s t i t u t e  p r o f e s s i o n a l  A-E s e r v -  
ices u n d e r  t h e  Brooks Act - -whi le  t h e y  may b e  s e r v i c e s  
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that professional A-E firms often perform, they are 
not unique to professional A-E firms. 

Instead, ASFE suggests the Brooks Act applies to 
the entire procurement essentially because the I F B  
requires, in section 3, certain "Engineering Services 
and Testing." Section 3 states that the contractor 
must provide a professional engineering geologist 
'registered, if required by the State of Ohio, or a 
registered professional civil soils engineer to layout 
borings, record surface elevations, check out existing 
utilities, and supervise drilling * * * . " The 
engineer also would approve drilling locations and 
could direct the depths for taking samples. The 

"The contractor shall provide an engi- 
neering report which includes a repro- 
ducible site map * * *, a review of the 
field logs and borings, results of lab- 
oratory testing, a narrative discussion 
of the slide investigation problem, 
recommendations for priority repairs, 
recommendations for design load cases, 
and recommendations for soil design 
parameters for the various soil stratas 
encountered. Five stamped and signed 
copies of the final engineering report 
shall be provided to the Contracting 
Officer " 

section further states: I 

ASFE argues that section 3 not only states a 
requirement for professional engineering expertise in 
general, but describes activities for which the laws 
of the State of Ohio* require particular qualifica- 
tions and professional registration. In this regard, 

*Ohio Revised Code S 4733.01(b) defines "The practice 
of engineering" to include: 

"any professional service, such as con- 
sultation, investigation, evaluation, 
planning, design, or inspection of con- 
struction or operation, for the purpose 
of assuring compliance with drawings or 
specifications in connection with any 
public or privately owned public utili- 
ties, structures, buildings, machines, 
equipment, processes, works, or projects 
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w e  have  s t a t e d  t h a t  i n  o u r  v i ew t h e  Brooks  A c t  p roced-  
u r e s  a p p l y  when t h e  j u r i s d i c t i o n  i n  which  d e s i r e d  
s e r v i c e s  are  to  be pe r fo rmed  r e q u i r e s  a n  A-E f i r m  to 
meet a c e r t a i n  d e g r e e  o f  c a p a h i l i t y  i n  o r d e r  t o  per- 
form them. - See Timberland-McCullough,  I n c . ,  B-208086, 
September 24,  1982 ,  82-2 C P D  273. ASFE also p o i n t s  
o u t  t h a t  t h e  s g e c i f  i c a t i o n  r e q u i r e s  "s tamped and  
s i g n e d "  copies o f  a f i n a l  e n g i n e e r i n g  repor t ;  ASFE 
a r g u e s  t h a t  s i n c e  u n d e r  O h i o  l a w  regis tered p r o f e s -  
s i o n a l  e n g i n e e r s  are f u r n i s h e d  "seals" w i t h  wh ich  to  
"stamp" t h e i r  repor t s ,  t h i s  s p e c i f i a t i o n  e v i d e n t l y  
imposes a p r o f e s s i o n a l  e n g i n e e r i n g  r e q u i r e m e n t .  

Despite A S F E ' s  a s s e r t i o n  t h a t  IFR s e c t i o n  3 
imposes a c lear  r e q u i r e m e n t  f o r  a p r o f e s s i o n a l  e n g i -  
n e e r ,  w e  b e l i e v e  t h a t  t h e  s p e c i f i c a t i o n  is somewhat 
ambiguous on  t h a t  matter.  The f i r s t  pa r t  a p p e a r s  to 
so l i c i t  t h e  services of e i t h e r  a g e o l o g i s t  o r  a pro- 
f e s s i o n a l  e n g i n e e r .  Nonetheiess, t h e  e n g i n e e r i n g  
s e r v i c e s  desc r ibed  appear t o  be p r o f e s s i o n a l  s e r v i c e s  
u n d e r  O h i o ' s  e n g i n e e r i n g  r e g i s t r a t i o n  s t a t u t e ,  a s  ASFE 
a r g u e s .  A l s o ,  t h e  r e q u i r e m e n t  t h a t  t h e  " e n g i n e e r i n g "  
report  be "s tamped or  s i g n e d "  r e a s o n a b l y  r e l a t e s  t o  
t h e  Oh io  s t a t u t o r y  p r o v i s i o n  t h a t  ASFE n o t e s .  

Even i f  w e  accept A S F E ' s  v i e w  on t h e  s e c t i o n  3 
s e r v i c e s ,  however ,  w e  d o  n o t  a g r e e  t h a t  t h i s  p a r t i c u -  
l a r  p r o c u r e m e n t  t h e r e f o r e  had t o  f o l l o w  Brooks  A c t  
p r o c e d u r e s .  The r e a s o n  is t h a t  t h e  Brooks  A c t  d o e s  
n o t  r e q u i r e  t h a t  c o n t r a c t s  b e  awarded  to  A-E f i r m s  
m e r e l y  b e c a u s e  a r c h i t e c t s  or e n g i n e e r s  m i g h t  do  p a r t  
of t h e  c o n t r a c t  work. - See A s s o c i a t i o n  o f  Soi l  and  
F o u n d a t i o n  Engineers - -Recons idera t i%n,  B-201395.2, , 82-1 CPD 429. R a t h e r ,  
t h e  a c t ' s  p r o c e d u r e s ,  and t h e  r e s t r i c t i o n  to  A-E f i r m s  
a t t a c h e d  t o  them, a p p l y  t o  t h e  p r o c u r e m e n t  o f  s e r v i c e s  
wh ich  u n i q u e l y  or to  a s u b s t a n t i a l  or d o m i n a n t  e x t e n t  

May 6 ,  1 9 m 6 1  C omp. Gen. - 

i n  t h e  proper r e n d e r i n g  o f  which  t h e  
q u a l i f i c a t i o n s  [ p r e s c r i b e d  i n ]  t h e  
R e v i s e d  Code [ f o r  a ' p r o f e s s i o n a l  e n g i -  
n e e r ' ]  are  r e q u i r e d  t o  pro tec t  t h e  pub- 
l i c  w e l f a r e  or t o  s a f e g u a r d  l i f e ,  
h e a l t h ,  o r  property."  
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require performance by a professionally licensed and 
qualified A-E firm. Ninneman Engineering--reconsider- - 
ation, B-184770, Marc-- -1 CPD'T/1 . More- 
over, we have held that a contracting agency, within 
the bounds of sound judgment, is free to decide that a 
particular award need not be restricted to profes- 
sional engineering firms, and thus that Brooks Act 
procedures do not apply, even if the specifications 
call for the use of engineers. Association of Soil - 

and Foundation Engineers, B-204634, February 2, 1982, 
82-1 CPD 77. 

Thus, where the services required are not unique 
to A-E firms, nonprofessional efforts predominate, and 
there otherwise is no reason to restrict the contract 
to A-E firms, the Brooks Act does not apply. The pre- 
dominant efforts here are nonprofessional services: 
drilling and related services. (Interior advises that 
"engineering cost" is $3,650 of the $18,716 contract 
price.) We therefore have no basis to conclude that 
Interior has acted unreasonably in securing the work 
here through standard competitive procedures. 

The protest is denied. 

Comptrolle? Gkneral 
of the United States 
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